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by

Carol Ramsden
Rights of Way
Executive

The following question comes from
a recent Defra publication entitled
‘Authorising Structures (Gaps,
Gates & Stiles) on Rights

of Way: Good Practice Guidance
for Local Authorities on Compliance
with the Equality Act 2010";

‘What is it about public rights

of way that makes it difficult for
people with disabilities to use
them?’ The purpose of this
publication is to give advice

to Councils in respect of their
obligations under the new

Act - formerly the Disability
Discrimination Act. The guidance
outlines the basis for the Act
applying to public rights of way,
concluding “All functions of rights
of way departments must therefore
consider that the provisions of the
Act apply to their service”.

Two thoughts come to mind: First, how

is it possible to make public rights of way
more accessible for those with varying
degrees of mobility or other disabilities, such
as blindness or partial sight? And secondly,
if it is possible, how will it affect a landowner
and the management of the land? As ever
with public rights of way matters, there will
need to be a sensible balance between the
interests of the public and those of the
landowner. Furthermore while some routes
may be as pleasant for everyone to use

if they are surfaced, well lit and widened

- such as a path next to a town river walk

- others across remote countryside would
lose their intrinsic natural attraction if more
formally managed.

One of the answers given in the guidance
to the question posed at the beginning of
this article is: ‘by the presence and character
of structures such as gates and stiles along
aroute’. While local authorities are not
being required to replace or remove

all existing structures, they are being
encouraged to seek gradual improvement
when structures are replaced and to seek
the least restrictive option when agreeing
to any new structure.

What is a ‘structure’?

For the purpose of the guidance a structure
is defined as a stile, gate or even a gap.

A gap which comes about as a result of the
narrowing of the full width of a path, perhaps
making it unavailable to wheel chair users,

is considered a restriction on public access.
Hence itis included as a ‘structure’.

What authority does
a landowner need?

A structure which does not have lawful
authority is anillegal obstruction of the
route. Local authorities have powers to
remove obstructions. It is therefore timely
to set out the main ways by which ‘lawful
obstructions” may arise:

e Some structures along routes require no
further authority because they came into
existence when the route became a public
right of way, and the public’s right has
therefore always been subject to the
limitation of the structure. In the most
simple situations the Definitive Statement
describes both the type and location
of the structure - for example: ‘passes
across meadow leaving via stile to lane’.
In other cases a landowner may have
a hard job providing sufficient evidence
to alocal authority to prove that a lawful
limitation exists and that the lack of its
recording is but an omission from the
Statement. Each case will be decided
on its merits.

e Structures may be lawful by being
recorded in public path orders and
agreements, with a route being diverted
or created subject to the limitation of the
structure. The precise location and nature
of the structure is likely to be specified.

e Astructure across a footpath or bridleway
can be lawful via an express authorisation
from the local authority to control
the movement of animals for agricultural
purposes, including forestry and the
breeding and keeping of horses. Formal
application needs to be made for an
authorisation under S147 of the Highways
Act1980. The new guidance encourages
authorities to seek the least restrictive
option of structure in agreeing to
a structure, which means an ascending
order of gap, gate, kissing gate (not on
a bridleway) or stile (not on a bridleway).
A British standard, BS 5709, exists for
each and is referred to in the guidance.
BS 5709 does not constitute a design
kit, but sets out the approach and
performance requirements that will lead
to a structure meeting the standard.
Thus there is some room for local
conventions and design, but it is difficult
to envisage any authorities being given in
future for the installation of any structure
which does not meet the BS 5709
functional requirements.

What will change?

From the landowner’s perspective the new
guidance makes it prudent to expect more
interest from the local rights of way officer
in the proper authority for existing structures
on routes, coupled with a more cautious
approach when agreeing to any new
structures. The number, type, standard
and design of structures will all be an issue,
together with a means by which structures
putin place for stock control can be
removed if the land ceases to be grazed.

Local authorities are being encouraged

to publish both their policy on how they will
meet the requirements of the Equality

Act and to display information on the
accessibility of routes to enable someone
with limited mobility to plan a route. It will
be interesting to see the speed at which any
changes take place on the ground and
whether it will lead to anincrease in visits to
the countryside by people with disabilities.

For more information on this

topic please contact Carol Ramsden
on 01473 406338 or
carol-ramsden@birketts.co.uk

www.birketts.co.uk
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Gentlemen’s

Once terms have been

agreed between a landlord and

a prospective tenant of premises,
there is often an understandable
desire for matters to move quickly
and without the expense of putting
formal documentation in place.

While the majority of ‘gentlemen’s
agreements’ concerning occupation
proceed without issue, there are occasions
when such arrangements do go wrong.

An extreme example is when one

of the ‘gentlemen’ dies unexpectedly or
becomes incapacitated without having
recorded the details of what was said. If the
landlord is the affected party then, unless
another family member is familiar with the
details, the landlord’s family face the
problem of ascertaining what rent should
and has been paid, the termination date,
and even whom the other party is. In these
situations, the family may rely upon
information supplied by the occupier, but
an unscrupulous occupier may choose to
use the situation to his or her advantage.

In addition, in the case of the death of

the landlord, the nature of an agreement
can have a significant bearing on the
treatment of that property for the purposes
of Inheritance Tax. The onus is on the
deceased’s personal representatives

to prove what sort of tenancy was in place
at the date of death and where there

is no documentation to assist this can
prove difficult.

At the outset of an agreement to let
property, both parties will feel that they
have covered the minimum terms required
for the tenant’s occupation, especially

if the relationship is based upon trust.
However, it is not always possible to consider
all of the issues and situations that may
arise when making an informal oral
arrangement. If relationships become
strained then the lack of a written
agreement often means that when
problems do arise, they can have very
costly and often adverse and unintended
consequences.

Simply allowing a person to occupy land

or premises and accepting rent can lead

to the creation of an oral lease or tenancy.
The person in occupation may then have
rights that were not meant to arise. For
example, if the occupation is for business
purposes, the potential danger for landlords
is that a tenancy does arise and then that
tenancy becomes ‘protected’ under the
Landlord and Tenant Act 1954, when no
such thing was intended. This does make

it very difficult for a landlord to recover
possession from the tenant. The only way for
alandlord to ensure that its tenant does not
have security of tenure in the long term is
for it to comply with the statutory procedure
for contracting out and ensuring that the
contracted out lease is completed before
the tenant is allowed into the premises.

Any other approach invites ambiguity and
potential challenge.

The areas for concern are vast and,

if a dispute arises, the court will be required
to interpret the terms of the agreement
which may have been entered into many
months or years before. However, the courts
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have emphasised that, while it can be
tempting to fill holes left by parties in their
agreements, the courts cannot imply a term
into an agreement to make it better or fairer,

This is illustrated by a case involving
repairing liability. An oral tenancy had been
brought to an end and the landowner
asserted that the tenant was under
anumber of implied obligations as to
repair and ‘tenant like use’. The landowner
specifically complained of a number of
breaches by the tenant in that he had:

« failed to adequately maintain grass land
(about forty-eight acres);

 had two crops of oats in succession;

« left the arable fields in very foul condition
and full of couch;

» neglected the hedges and fences; and

* neglected to properly clean out ditches
and drainage channels.

The court held that the tenant was not
bound to deliver up the land at the end of
the tenancy in a clean and proper condition,
properly tilled and manured; nor was he
necessarily bound to leave the land in the
same condition as when he took it. This is no
doubt very different to the obligations most
landowners would have in their minds when
granting an oral tenancy to a new tenant.

The message from these scenarios is clear.
If you do not fully document your
agreement, you face the risk of an apparent
gentleman being revealed as a rogue.

For more information on this
topic contact Rebecca Ellis-Hall
on 01473 299169 or
rebecca-ellishall@birketts.co.uk
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